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A Novel Extension of Federal Jurisdiction. — Among the numerous 
confusing questions which have arisen in connection with the subject of par- 
ties to actions, none has more often forced itself upon the attention of the 
courts and received a greater variety of answers, than has the question of 
the right of third parties to sue upon contracts made for their benefit. This 
question has frequently taken the form of an inquiry into the right of materi- 
almen and laborers to sue upon contractors' bonds conditioned to pay their 
claims for material and labor. Such recent cases, however, as Parker v. 
Jeffry, 26 Ore. 186, Jefferson v. Asch, 53 Minn. 446, Spokane and Idaho Lum- 
ber Co. V. Boyd, 28 Wash. 90, Lyman v. City of Lincoln, 38 Neb. 794, and 
Greenfield Lumber Co. v. Parker, 159 Ind. 571, show that continued discus- 
sion and comparison of views has done very little toward settling the long- 
standing conflict. 

In view of this uncertainty in the law, Congress, in the Act of August 13, 
1894, which required all contractors for public works to execute bonds to the 
United States conditioned, first, for the performance of the contract and, 
second, for the payment of all persons supplying labor and materials, wisely 
provided that these materialmen and laborers might sue upon such bonds for 
their own use and benefit, in the name of the United States. Actions have 
been brought under this provision in several state courts, and the jurisdiction 
has been sustained. United States v. Rundle, 27 Wash. 7; United States v. 
McCann, 40 Ore. 13. 

But the federal courts have in two dififerent instances refused to take juris- 
diction of such actions. In United States v. Henderlong, 102 Fed. 2, an action 
was brought at law on one of these contractors' bonds, in the United States 
Circuit Court for the District of Indiana, in the name of the United States, 
by parties who had furnished lumber for the postoffice building at South 
Bend, Indiana. The amount involved was less than $2,000.00, and it was 
sought to sustain the jurisdiction under the section of the judiciary act which 
provides that the Circuit Courts shall have jurisdiction "of any controversy 
in which the United States are petitioners or plaintiffs," this having been 
construed in United States v. Sayward, 160 U. S. 493. to confer jurisdiction 
regardless of the amount involved. But the court held that the United States 
was neither a legal nor an equitable plaintiff in the action, but was "simply a 
formal or modal party, — a mere name, used for convenience only," the com- 
pany which furnished the materials being the real party plaintiff. And the 
action was dismissed. 

Two years later the case of United States v. Sheridan, 119 Fed. 236, came 
before the federal Circuit Court for the western district of Kentucky. This 
was likewise an action at law, brought under substantially the same circum- 
stances as the Henderlong case, and the jurisdiction was attacked and de- 
fended on the same grounds as before. The court acknowledged the difficulty 
of the question presented, and confessed to being not wholly free from doubt, 
but the jurisdiction was denied on reasoning much the same as that of the 
opinion in the Henderlong case, and the Henderlong case was cited with 
approval. 

Very recently, however, the same question has come before the Circuit 
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Court for the district of Rhode Island, in the case of United States v. Church- 
yard, 132 Fed. 82, and Judge Brown has reached an opposite conclusion, and 
has retained jurisdiction in a case where materialmen and laborers sued in 
the name of the United States on a contractor's bond executed under the 
Act of Congress heretofore referred to, where the amount involved was less 
than $2,000.00. 

The reasoning is as follows : It is apparent, from previous decisions of 
the United States Supreme Court, notably United States v. Bell Telephone 
Co., 167 U. S. 224, and In re Debs, 158 U. S. 584, that the question whether 
the United States is a party, is not dependent merely upon pecuniary interest. 
It may have a standing by reason of a duty it undertakes toward the public 
or toward individuals. Congress, has, in the Act under consideration, as- 
sumed to offer protection to those persons who supply material or labor in 
the construction of public works, and in the performance of such obligation it 
is entirely "competent for Congress to permit the laborer or materialman to 
avail himself of the status of the United States as a suitor in the United 
States courts, and to maintain suit irrespective of the amount involved." 
That such was the intention of Congress seems reasonably clear from the fact 
that provision for suing on certified copies of such bonds was made, a prac- 
tice likely to be at variance with the practice of state courts, and that the 
privilege of suing in the federal courts would presumably result in con- 
tractors being able to obtain labor and material more promptly and certainly. 

The court, furthermore, pointed out that under the common law rule, the 
existence of a beneficial or use plaintiff does not affect the legal status of the 
case, and suggested the danger and difficulties likely to attend such a radical 
departure from the common law practice as the Sheridan and Henderlong 
cases seemed to approve. The common law rule certainly has the merit of 
being clear. Chitty states that a bond must be sued on by the party named as 
legal obligee therein, even though the beneficial interest be largely or wholly 
in another, and says that any other rule would destroy the fundamental dis- 
tinction between courts of law and courts of equity, i Chitty's Pleading, 3. 
To the same effect are the cases, Chadsey v. Lewis, 6 111. 153; Inhabitants of 
Northampton v. Elwell, 4 Gray 81 ; County of Washington v. Brown, 33 Me. 
442. The firm and solid ground upon which this view rests may well com- 
mend it. The object of procedure should be to facilitate the administration of 
justice, not to conceal the substantial rights of parties in a labyrinth of intri- 
cate and intangible technicalities. The position taken by Judge Brown is clear 
and intelligible, is in line with well established rules of procedure, and aims at 
subordinating form to substance. The benefits of the Act in question, have, 
as the court points out, been already too much impaired by expensive litigation 
over its interpretation. 

It is quite possible that the differences in the local practice of the districts 
in which these federal courts were sitting, might have had an appreciable 
effect in influencing their decisions. The Sheridan and Henderlong cases 
were decided in the districts of Indiana and Kentucky, both of which states 
are under the code procedure, while the Churchyard case was decided in 
Rhode Island, which still retains the common law system. It is quite true 
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that under the code, as under the common law, the United States might have 
been considered the legal plaintiff and entitled to sue. In such a case the code 
theory would be that the United States sued as trustee of an express trust. 
Such was the holding in United States v. McCann 'and United States v. Run- 
die, supra. Nevertheless, the general rule laid down by the codes, that the 
real party in interest shall be the plaintiff, constantly emphasizes the equitable 
doctrine of parties, as distinguished from the legal. And a federal court, 
sitting in a code state, and accustomed to follow the local rules of pleading in 
law actions, might very naturally be influenced in its attitude toward such a 
question as this by a habit of mind due to the familiar and constant dealing 
with the peculiarities of code procedure. 



The Session Laws of Porto Rico. — Montesquieu without, doubt is wrong 
in putting so much stress on the doctrine that climate is the prime factor in 
the legal system of a people (L'Esprit des Lois, livre XIV). The United 
States government in its experiment with the people of Porto Rico is about 
to lend additional proof to those who maintain that the influence of climate, 
topography and geographical position may be shaped or destroyed by human 
legislation. It assuredly is no easy task to overcome these physical diffi- 
culties, but the federal government is now seriously at work to engraft upon 
an ancient Roman-Spanish code the most advanced and characteristic Anglo- 
Saxon ideas. 

The change, however, is going on. The object of prime care with the Porto 
Rican Legislature of 1903 was to pass a thorough and beneficial act concerning 
the general education and containing provision for the tuition of the youngest 
to the instruction of normal and university students (Laws of Porto Rico, 
1903, pp. 60-102). Kindred to this is the legislation in regard to the public 
library at San Juan (p. 107). We see also the guaranty of the Writ of 
Habeas Corpus (p. 102). The condemnation of private property for public 
use has been regulated (pp. 50-57). So the Porto Rican householder or his 
surviving wife or minor children has been given a homestead exemption (p. 
105). These and similar acts will show the innovations introduced. 

According to the testimony of those who know, the whole system, with 
the possible exception of trial by jury, is working smoothly and is affording 
general satisfaction. It is to be hoped that the good promise of the beginning 
will find an adequate realization in the future. 



